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DEPARTMENT  OF  LABOR 
Office  of  the  Secretary 
29CFRPart5 
RIN  1215-AA71 

Labor  Standards  Provisions  Applicable 
to  Contracts  Covering  Federally 
Financed  and  Assisted  Construction 
(Also  Labor  Standards  Provisions 
Applicable  to  Nonconstruction 
Contracts  Subject  to  the  Contract 
Worlt  Hours  and  Safety  Standards  Act) 

agency:  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
Labor. 

ACTION:  Interim  final  rule;  request  for 
comments. 

summary:  This  interim  final  rule 
amends  the  definition  of  “construction’* 
(etc.)  in  §  5.2(j)  of  Regulations,  29  CFR 
Part  5,  to  conform  to  the  decision  of  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  in  Building  and 
Construction  Trades  Department,  AFL- 
CIO  V.  United  States  Department  of 
Labor,  Wage  Appeals  Board  {Midway 
Excavators.  Inc,),  932  F.  2d  9^  (D.C.  Cir. 
1991).  The  Midway  decision  partially 
invalidated  a  portion  of  these 
regulations  which  had  regarded,  as  work 
covered  by  Davis-Bacon  prevailing 
wage  standards,  “  *  *  *  the  transporting 
of  materials  and  supplies  to  or  from  the 
building  or  work  by  the  employees  of 
the  construction  contractor  or 
construction  subcontractor  *  *  ‘“The 
Midway  decision  held  that  the  Act's 
prevailing  wage  requirements  do  not 
extend  to  material  delivery  truckdrivers 
who  come  onto  the  site  of  the  work 
merely  to  drop  off  construction 
materials  even  if  they  are  employed  by 
the  government  contractor.  The 
Department  is  therefore  amending  the 
regulations  that  construe  coverage  of 
truck  drivers. 

DATES:  Effective  Date:  the  interim  final 
rule  is  effective  May  4, 1992. 

Comments  are  due  on  or  before  )uly  6. 
1992. 

ADDRESSES:  Submit  written  comments 
to  Karen  R.  Keesling,  Acting 
Administrator,  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
U.S.  Department  of  Labor,  room  S-3502, 
200  Constitution  Avenue.  NW., 
Washington,  DC  20210.  Commenters 
who  wish  to  receive  notification  of 
receipt  of  comments  are  requested  to 
include  a  self-addressed,  stamped  post 
card. 

As  a  convenience  to  commenters. 
comments  may  be  transmitted  by 
facsimile  (“FAX”)  machine  to  (202)  523- 
5122.  This  is  not  a  toll-free  number. 


FOR  FURTHER  INFORMATION  CONTACT. 

).  Dean  Speer,  Director,  Division  of 
Policy  and  Analysis,  Wage  and  Hour 
Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  room  S-3506,  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210. 
Telephone  (202)  523-6412.  This  is  not  a 
toll  ^e  number. 

SUPPLEMENTARY  INFORMATION; 

I.  Paperwoii(  Reduction  Act 

This  regulation  does  not  contain  any 
new  information  collection  requirements 
and  does  not  modify  any  existing 
requirements  as  set  forth  in  29  CFR 
5.5(a)(3)(i).  Thus,  this  regulation  is  not 
subject  to  section  3504(h)  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3504(h). 

IL  Background 

The  Davis-Bacon  Act  (DBA  or  Act),  40 
U.S.C  276a,  applies  to  Federal  and 
District  of  Columbia  contracts  for 
construction,  alteration,  and/or  repair, 
including  painting  and  decorating,  of 
public  buildings  or  public  works.  Every 
contract  subject  to  the  Act  is  required  to 
contain  certain  stipulations,  including  a 
provision”  *  •  *  that  the  contractor  or 
*  *  *  subcontractor  shall  pay  mechanics 
and  laborers  employed  directly  upon  the 
site  of  the  work  *  *  *  [not  less  than  the 
prevailing  wage]."  Regulations 
implementing  the  Act  define 
“construction"  to  include  within  the 
Act’s  coverage  employees  of  the 
government  construction  contractor  who 
work  at  the  “site  of  the  work”  and,  in 
addition,  employees  who  transport 
materials  or  supplies  to  and  from  the 
covered  “site"  if  employed  by  the 
construction  contractor  or  one  of  its 
subcontractors  (29  CFR  5.2(j)).  “Site  of 
the  work”  is  dehned  as  the  physical 
place  where  the  construction  will 
remain  ^en  the  work  is  completed, 
along  with  certain  off-site  facilities 
dedicated  to  the  project  that  are  located 
in  reasonable  proximity  to  the  actual 
construction  location  (29  CFR  5.2(1)(1) 
and  (2)).  The  first  of  these  regulatory 
provisions  was  at  issue  during  the 
course  of  protracted  litigation  that 
culminated  in  the  Midway  Excavators 
decision. 

In  1981,  ESA’s  Wage  and  Hour 
Division  (WHD)  determined  that  under 
provisions  first  promulgated  in  1941, 
DBA’s  prevailing  wage  requirements 
applied  to  truck  drivers  of  Midway 
^cavators,  Inc.  (Midway)  who  picked 
up  gravel  and  asphalt  from  various 
independent  commerical  suppliers, 
hauled  the  material  to  numerous  job 
sites  that  were  subject  to  the  labor 
standards  provisions  of  DBA  or  one  of 
its  related  Acts,  and  unloaded  the 


supplies.  The  drivers  spent  ninety 
percent  of  their  workday  on  the  highway 
driving  to  and  from  commerical  supply 
sources,  ranging  up  to  50  miles  round 
trip.  They  remained  “employed  directly 
upon  the  site  of  the  work"  only  long 
enough  to  drop  off  their  loads,  usually 
for  not  more  than  ten  minutes  at  a  time. 
Because  they  were  employed  by  the 
construction  contractor  and  not  by  an 
independent  material  supplier,  their 
hauling  activities  brought  them  within 
the  express  terms  of  §  5.2(j)  of  the 
regulations  and,  thus,  subject  to  DBA.* 

Midway  appealed  the  WHD  coverage 
decision  to  the  Department's  Wage 
Appeals  Board  (WAB).  The  WAB 
reversed  the  WHD  ruling  in  1983, 
holding  that  the  drivers  were  “acting  in 
the  place  of  commerical  suppliers"  and 
were,  therefore,  not  covered.  (Wage 
Appeals  Board  Case  No.  81-17  (Dec.  13. 
1983].)  The  Building  and  Construction 
Trades  Department  AFL-CIO,  then 
challenged  the  WAB  decision  in  the  U.S. 
District  Court  for  the  District  of 
Columbia,  and  Midway  Excavators 
intervened  and  filed  a  cross-claim  for 
return  of  the  funds  that  were  withheld  to 
cover  the  back  wages.  On  review,  the 
district  court  reversed  the  WAB  because 
the  decision  lacked  a  rational  basis  for 
why  the  regulations,  at  §  5.2(j),  did  not 
expressly  apply  to  the  drivers  under  the 
facts  in  the  case.  {Building  and 
Construction  Trades  Dept,  AFL-CIO  v. 
United  States  Department  of  Labor,  105 
Ub.  Cas.  (CCH)  ^  34,851  (D.D.C.  1986).) 
While  the  court  rejected  WAB’s  view 
that  the  drivers  should  not  be  covered 
because  they  were  “functionally 
equivalent"  to  commercial  suppliers,  the 
court  did  not  address  Midway’s  claim 
that  §  5.2(j))  was  inconsistent  with 
DBA’s  express  limitation  that  covers 
only  workers  “employed  directly  upon 
the  site  of  the  woik."  Midway  appealed. 

The  appeals  court  agreed  with  the 
district  court  that  the  regulations  (at 
§  S.2(j))  clearly  applied  to  the  facts  in 
the  case,  but  remanded  the  case  to  the 
district  court  for  it  to  consider  whether 
the  regulatory  provisions  exceeded  the 
language  in  the  Act  (829  F.  2d  1166  (D.C. 

*  Section  S.2(j)  of  the  regulations  defined  the 
tenns  construction,  prosecution,  completion,  or 
repair  as:  all  types  of  work  done  on  a  particular 
building  or  work  at  the  site  thereof  *  *  *  including 
without  limitation  altering,  remodeling,  installation 
(where  appropriate)  on  the  site  of  the  work  of  items 
fabricated  off-site,  painting  and  decorating,  the 
transporting  of  materials  and  supplies  to  or  from 
the  building  or  work  by  the  employees  of  the 
construction  contractor  or  construction 
subcontractor,  and  the  manufacturing  or  furnishing 
of  materials,  articles,  supplies  or  equipment  on  the 
site  of  the  building  or  work  *  *  *  by  persons 
employed  by  the  contractor  or  subrantractor 
(emphasis  added). 
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Cir.  1987).)  The  district  court  deferred  to 
the  DOL  interpretation  on  remand, 
holding  that  the  regulations  were  a 
permissible  construction  of  the  statutory 
term  “site  of  the  work.”  (747  F.  Supp.  26 
(D.D.C.  1990).)  Midway  again  appealed. 

The  appeals  court  then  reversed  the 
district  court.  The  appeals  court 
considered  the  Act’s  language 
“mechanics  and  laborers  employed 
directly  upon  the  site  of  the  work 
*  *  *  ”  and  concluded  that  “*  *  *  this 
language  unambiguously  restricts  the 
coverage  of  the  Act  to  the  geographical 
confines  of  the  federal  project’s  jobsite, 
and  *  *  *  nothing  in  the  legislative 
history  indicates  a  contrary  meaning. 
Accordingly,  the  Secretary’s  regulation 
is  contrary  to  that  Act  and  we  reverse 
the  district  court’s  decision.”  (932  F.  2d 
at  986.)  And,  further,  “[w]e  find  no 
ambiguity  in  the  text:  ‘site  of  the  work’ 
clearly  connotes  to  us  a  geographic 
limitation.  Thus,  the  ordinary  meaning 
of  the  statutory  language  is  that  the  Act 
applies  only  to  employees  working 
directly  on  the  physical  site  of  the  public 
building  or  public  work  under 
construction.”  [Id.  at  990).  And,  “[w]e 
believe  that  Congress  intended  the  ‘site 
of  the  work’  language  to  *  *  *  refer  to 
the  specific  location  of  the  public 
building  or  work  being  constructed  or 
repaired  under  the  government 
contract.”  [Id.  at  990,  f.n.  9.) 

The  court  reviewed  the  Act’s 
legislative  history  and  concluded  that 
Congress  intended  the  Act  to  apply  only 
to  on-site  workers  and  affirmatively 
intended  that  it  not  apply  to  off-site 
workers.  The  court  stated  there  was 
nothing  in  the  legislative  history  to 
support  DOL’s  position  that  Congress 
intended  the  employment  status  of  the 
worker,  rather  than  the  location  of  the 
worker’s  job,  to  be  determinative  of 
coverage.  [Id.  at  991.)  The  court  rejected 
the  distinction  between  truck  drivers 
who  are  employees  of  the  government 
contractor  and  independent  truck 
drivers  who,  like  materialmen,  are  not 
directly  under  contract  with  the 
government,  and  held  that  ••  *  *  *  the 
Act  covers  only  mechanics  and  laborers 
who  work  on  the  site  of  the  federally- 
funded  public  building  or  public  work, 
not  mechanics  and  laborers  employed 
off-site,  such  as  suppliers,  materialmen, 
and  material  delivery  truckdrivers, 
regardless  of  their  employer.”  [Id.  at  992, 
emphasis  in  original.) 

Impact  of  the  Midway  Decision 

The  invalidated  regulation,  at  §  5.2(j), 
applied  the  Act  to  truck  drivers 
employed  by  government  contractors 
and  subcontractors  (but  not  material 
suppliers)  who  transport  materials  to 
and  from  the  site  of  a  DBA-covered 


construction  project.  The  Midway  court 
held  that  this  particular  provision  in  the 
regulations,  as  applied  to  the  facts  in 
Midway,  is  inconsistent  with  the  plain 
meaning  of  the  statutory  language, 
because  the  Act  requires  only  that 
government  contractors  pay  prevailing 
wages  to  “mechanics  and  laborers 
employed  directly  upon  the  site  of  the 
work.”  Accordingly,  §  5.2(j)  of  the 
regulations  must  be  revised  to  eliminate 
the  provisions  that  formerly  applied  the 
Act  to  the  time  spent  in  the  hauling  of 
materials  and  supplies  to  or  from  the 
site  of  the  work  by  truck  drivers 
employed  by  construction  contractors  or 
their  subcontractors. 

The  Midway  court  did  not  address  the 
validity  of  the  extended  “site  of  the 
work”  definition  in  §  5.2(1)(2)  of  the 
regulations,  nor  the  application  of  the 
Act  to  truck  drivers  delivering  materials 
from  a  facility  dedicated  to  the  project: 

The  validity  of  [S  5.2(1)(2)]  is  not  before  us 
at  this  time.  The  truck  drivers  in  this  case 
were  delivering  supplies  from  independent 
suppliers  to  the  construction  site;  they  were 
not  delivering  supplies  from  a  facility 
dedicated  to  the  project,  which  is  deemed 
part  of  the  “site  of  the  work”  by  the 
regulation,  to  the  construction  site  *  *  *  [id. 
at  989,  f.n.  6.) 

The  court  reiterated:  ’’*  *  *  we  are 
not  deciding  the  validity  of  §  5.2(1)(2)  of 
the  Secretary’s  regulations,  which 
includes  in  the  definition  of  ‘site  of  the 
work’  manufacturing  facilities  that  are 
located  off-site,  so  long  as  the  facilities 
are  dedicated  exclusively  to  the  contract 
and  are  located  in  proximity  to  the 
actual  construction  site  *  *  *”  [id.  at 
991,  f.n.  12.) 

The  Department’s  regulations  define 
“site  of  the  work”  as  being: 

limited  to  the  physical  place  or  places  where 
the  construction  called  for  in  the  contract  will 
remain  when  work  on  it  has  been  completed 
and,  as  discussed  in  paragraph  (1)(2)  of  this 
section,  other  adjacent  or  nearby  property 
used  by  the  contractor  or  subcontractor  in 
such  construction  which  can  reasonably  be 
said  to  be  included  in  the  "site.”  (29  CFR 
5.2(I)(1);  emphasis  added.) 

Paragraph  (1)(2)  of  that  section  also 
includes  in  the  site  of  the  work  “*  *  * 
fabrication  plants,  mobile  factories, 
batch  plants,  borrow  pits,  job 
headquarters,  tool  yards,  etc.,  *  *  * 
provided  they  are  dedicated  exclusively, 
or  nearly  so,  to  performance  of  the 
contract  or  project,  and  are  so  located  in 
proximity  to  the  actual  construction 
location  that  it  would  be  reasonable  to 
include  them.”  Specifically  excluded 
from  the  site  of  the  work  definition  are 
“*  *  *  permanent  home  offices,  branch 
plant  establishments,  fabrication  plants, 
and  tool  yards  of  a  contractor  *  *  * 
whose  locations  and  continuance  in 


operation  are  determined  wholly 
without  regard  to  a  particular  [covered] 
project  *  *  *  even  where  the  operations 
for  a  period  of  time  may  be  dedicated 
exclusively,  or  nearly  so,  to  the 
performance  of  a  [covered]  contract.” 

(29  CFR  5.2(1)(3).) 

As  the  Department  interprets  Midway, 
time  spent  on  the  site  of  a  dedicated 
facility  and  time  spent  hauling  between 
such  a  dedicated  facility  and  the  actual 
construction  location  remain  covered. 

An  interim  final  rule  to  implement  the 
holding  of  the  court  of  appeals  in  the 
Midway  decision  is  needed  to  provide 
appropriate  guidance  to  contractors  and 
contracting  agencies  while 
consideration  is  given  to  the  comments 
received  on  the  rule.  Because  the  court 
invalidated  the  rule  to  the  extent  set 
forth  herein,  this  rule  will  be  applied  to 
all  cases  pending  on  the  effective  date. 

The  reasoning  followed  by  the 
Midway  court  in  reaching  its  decision 
also  raises  questions  about  other 
longstanding  coverage  interpretations 
that  were  not  directly  at  issue  in 
Midway.  Although  the  court  went  to 
some  length  to  restrict  its  decision  to  the 
particular  facts  in  Midway,  the  court’s 
broad  legal  reasoning  indicates  that 
other  longstanding  coverage  positions 
not  directly  at  issue  in  Midway  should 
be  carefully  reexamined  in  light  of 
Midway.  The  Department  believes,  upon 
a  careful  reading  of  the  court’s 
arguments,  that  further  regulatory 
changes  are  appropriate  to  give  full 
effect  to  the  rationale  of  the  Midway 
court.  The  Department  has  therefore 
issued  a  separate,  companion 
rulemaking  notice,  also  published  this 
date  in  the  Federal  Register,  that  seeks 
public  comment  on  additional  proposed 
changes  in  coverage  under  the  Act  as  a 
result  of  the  Midway  decision. 

III.  Summary  of  the  Interim  Final  Rule 

As  required  by  the  Midway  decision, 
the  rule  amends  the  definition  of 
“construction,  prosecution,  completion, 
or  repair”  in  §  5.2(j)  of  29  CFR  part  5  to 
eliminate  the  provision  that  applies  the 
Act  to  “*  *  *  the  transporting  of 
materials  and  supplies  to  or  from  the 
building  or  work  by  the  employees  of 
the  construction  contractor  or 
construction  subcontractor  *  *  The 
rule  limits  coverage  of  truck  drivers  who 
are  employed  by  the  construction 
contractor  or  a  construction 
subcontractor  to  only  their  time  spent 
while  employed  “directly  upon  the  site 
of  the  work.”  Under  this  rule,  those 
truck  drivers  who  transport  materials  to 
or  from  the  “site  of  the  work”  would  not 
be  covered  for  any  time  spent  off-site, 
but  would  remain  covered  for  any  time 
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spent  directly  on  the  “site  of  the  work." 
Time  spent  transporting  between  the 
actual  coBstructMD  location  and  a 
facdity  which  is  deemed  a  part  of  the 
site  of  the  work  within  the  meaning  of 
§  5.2(1J  of  this  part  and  the 
materialman/supplier  exception,  will 
continue  to  be  applied  as  before.  Section 
5.2(j)  has  been  divided  into  subsections 
for  clarity. 

Executive  Order  12291 

This  interim  tinel  rule  is  not  a  “major 
rule”  within  the  meaning  of  Executive 
Order  12291.  in  that  it  is  not  likely  to 
result  in:  {Ij  An  annual  effect  on  the 
economy  of  $100  million  or  more:  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  ixKlustries. 
federal  state,  or  local  government 
agencies,  or  geographic  regions;  or  [3] 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Tlierefore.  no  regulatory 
impact  analysis  is  required. 

Regulatory  flexibility  Analysis 

No  notice  of  proposed  rulemaking  was 
required  for  this  nde  under  5  U.S.C. 
553(b).  Therefore,  the  requirements  of 
the  Regiilatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  pertaining  to  regulatory 
flexibility  a^ysesdio  i\ot  apply  to  this 
rule.  See  s  U.S.C  601(2). 

Publication  as  an  hiterim  Final  Rule 

The  Secretary  has  determined  that  the 
public  interest  requires  the  immediate 
issuance  of  this  interim  final  rule  in 
order  to  conqyly  with  the  decision  of  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  in  Building 
and  Construction  Trades  Department, 
AFL-CIO  V.  United  States  Department 
of  Labor,  Wc^  Appeals  Board  (Midway 
Excavators,  Inc\  932  F2d  9B5  (D.C.  Cir. 
1991).  r^ardtng  the  coverage  of  material 
delivery  truck  drivers  employed  by 
contractors  or  subcontractors  under  the 
Davis-Bacon  Act.  and  to  give  necessary 
guidance  to  contractors  and  to 
contracting  agencies. 


Accordingly,  the  Secretary  for  good 
cause  finds  that  pursuant  to  S  U.S.C. 
553(b)(3)(B)  and  K3(d).  prior  notice  and 
pubibc  comment  and  a  delay  in  the 
effective  date  are  intoracticable  and 
contrary  to  the  public  interest  However, 
interested  parties  are  invited  to  submit 
comments  on  this  regulation  and  on  the 
companion  proposed  rule  by  (insert  the 
date  60  days  aiW  publication). 
Following  evaluation  of  the  comments 
received,  a  further  proposal  or  a  final 
regidation,  modified  as  necessary,  will 
be  puUisbed. 

This  document  was  {Hupared  under 
the  direction  and  control  of  Karen  R. 
Keesling,  Acting  Adnaxnistrator,  Wage 
and  Hour  Division.  Employment 
Standards  Administration,  U.S. 
Department  of  Labor. 

List  of  Subjects  in  29  CFR  Part  5 

Governn^nt  contracts.  Investigations. 
Labor,  Minimum  wages.  Penalties, 
Recordkeeping  requirements.  Reporting 
requirements.  Wages. 

Accordingly.  29  CFR  part  5,  subpart  A, 
of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 

Signed  at  Washington.  DC,  on  this  28th  day 
of  April,  1992. 

Lynn  Martin, 

Secretary  of  Labor. 

PART  5-lABOR  STANDARDS 
PROVISIONS  APPLICABLE  TO 
CONTRACTS  COVERING  FEDERALLY 
FINANCED  AND  ASSISTED 
CONSTRUCTION  (ALSO  LABOR 
STANDARDS  PROVISIONS 
APPLICABLE  TO  NONCONSTRUCTION 
CONTRACTS  SUBJECT  TO  THE 
CONTRACT  WORK  HOURS  AND 
SAFETY  STANDARDS  ACT) 

S«K>part  A— Davis-Bacon  and  Related 
Acts  Provisions  and  Procedures 

1.  The  authority  citation  for  part  5 
continues  to  read  as  follows: 

Authority:  SO  U.S.C  278a-276a-7:  40  U.S.C. 
276c;  40  U.S.C.  327-332;  Reoiganization  Plan 
No.  14  of  1950.  5  U.S.C.  Appendix;  5  U.S.C. 
301;  29  U.S.C  259;  and  the  statutes  listed  in 
5.1(a]  of  this  part 

2.  Section  S.2  is  amended  by  revising 
paragraph  (j)  as  fellows; 


§1.2  OefMtioiia. 

*  *  •  •  « 

(j)  The  terms  construction, 
prosecution,  completion,  or  repair  mean 
the  fdlowing: 

(1)  All  types  of  work  done  on  a 
particular  building  or  worit  at  the  site 
thereof,  inchtding  work  at  a  facility 
which  is  dedicated  to  and  deemed  a  part 
of  the  site  of  the  work  within  the 
meaning  of  section  S.2(l)  of  this  part  by 
laborers  and  medianics  employed  by  a 
construction  contractor  or  construction 
subcontractor  (or,  under  tiie  United 
States  Housing  Act  of  1937  and  the 
Housing  Act  erf  1949,  all  woric  done  in 
the  construction  or  development  of  the 
project),  including  witiiout  limitation — 

(1)  Altering,  remodeling,  installation 
(where  appropriate)  on  the  site  of  the 
woric  of  items  fabricated  off-site; 

(ii)  Painting  and  decorating; 

(iii)  Manufacturing  or  fiirnishing  of 
materials,  articles,  supplies  or 
equipment  on  the  site  ^  the  building  or 
work  (or,  under  the  United  States 
Housing  Act  of  1937  and  the  Housing 
Act  of  1949,  in  the  construction  or 
development  of  the  project);  and 

(iv)  Transportation  between  the  actual 
constnictioo  Icxteticm  and  a  facility 
which  is  dedicated  to  such  construction 
and  deemed  a  part  of  the  rite  of  the 
work  within  the  meaning  of  %  5.2(1)  of 
this  part 

(2)  Except  for  laborers  and  mechanics 
employed  in  the  construction  or 
development  of  the  project  under  the 
United  States  Housing  Act  of  1937  and 
the  Housing  Act  of  1949,  and  except  as 
provided  in  paragraph  (j)(l)(iv)  of  this 
section,  the  transportation  of  materials 
or  supplies  to  or  from  the  building  or 
work  by  employees  of  the  construction 
contractor  or  a  construction 
subcontractor  is  not ‘“construction"  (etc.) 
(see  Building  and  Construction  Trades 
Department,  AFL-^O  v.  United  States 
Department  of  Labor  Wage  Appeals 
Board  [Midway  Excavators,  Inc.),  932 
F.2d  985  (DX:.  Cir.  1991)). 

*  *  * 
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